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INTERNAL MEMO 

Date: 18 June 2020 

To: Minister ZL Mkhize,  

Honorable Minister of Health 
From: Ministerial Advisory Committee 

(MAC) on COVID-19 

    

MITIGATING LEGAL LIABILITY OF HEALTH CARE WORKERS IN THE PUBLIC AND 
PRIVATE SECTORS DURING COVID-19 PANDEMIC IN SOUTH AFRICA 

  

Problem 

Medical negligence claims are high in South Africa. COVID-19 has required a re-alignment of 
resources, including diverting both public and private sector health workers from their fields of 
expertise to assist in the massive influx of COVID-19 patients. This has led to a concern in 
several jurisdictions by health care workers that they might be at increased risk for medical 
negligence (malpractice) lawsuits. 
 
COVID-19 represents both an increased risk and an introduction of new risks that threaten a 
cohesive national response to the provision of healthcare to our nation. An enabling 
environment needs to be provided to ensure that there is protection for cross-sector provision 
of services where healthcare workers may be excluded for cover by usual provided indemnity. 
 
Workers involved in healthcare will be required to work under resource constraints including 
facilities, consumables and human resources, making them more vulnerable to regulatory or 
disciplinary sanction, negligence claims in civil law, as well as, charges of a criminal nature 
when they operate in a context of increased patient numbers, limited staff and resources, and 
where a number or practitioners will be required to work outside of their area of specialisation 
during the COVID-19 pandemic. These risks threaten our national ability to deliver care across 
the public and private sectors.  

 

Elaboration of the problem 

Central to the problem of medico-legal complaints, liability and sanction is the situation where 
the entire healthcare system is required to treat more COVID-19-infected patients than can be 
accommodated, as well as, the requirement to be providing care to a novel virus and disease 
process, where care and intervention is unproven and complex.  
 
This exposes all those working in healthcare to the threat of civil and/or criminal sanction 
because: 



 

 

 Healthcare workers and facilities will be practicing outside their scope of practice (cross 
skilling). 

 Resource limitation will require particular ethical and practical implementation of 
guidelines to ensure best social and distributive justice for all patients – for example:  
critically ill patients, may require access to resources such as ventilators in 
circumstances where there may not be a sufficiency to meet the need.  

 Provision of care and services across the public and private sectors will be required.  
This is currently not catered for by the law, medico-legal indemnifiers and the state 
liability bill. 

 
Clinical and ethical decisions will be guided by the General Ethical Guidelines for Health Care 
Professions of the Health Professions Council of South Africa (HPCSA) and supported by 
additional organisational guidelines such as the Critical Care Society of South Africa (CCSSA) 
Allocations of Scarce Critical Care Resources During the COVID-19 Public Health Emergency 
in South Africa triage document.1 
 
It is noted that there are three players in this process that must borne in mind; the Public, the 
healthcare worker (public and private) and the healthcare system. Both the healthcare worker 
and the healthcare system need to ensure that they have done everything possible to mitigate 
the risk of action that might result in a legal suit by the public. 
 
Within a pandemic we face multiple obstacles in achieving a cohesive national response that 
enables all patients to receive optimal healthcare. To enable a healthcare sector that can 
respond dynamically, with best intention, requires the delivery of this care to be free from the 
threat of regulatory, civil or criminal sanction. Particular legal considerations and obstacles 
include: 
 

 Facility or healthcare worker liability if a recognised treatment guideline/protocol/ 
recommendation/consensus statement is followed in making a treatment decision, for 
example, to withhold ventilation. Legal opinion suggests that following a guideline will 
not likely be protective of criminal or civil sanction for COVID-19.  

 Healthcare workers providing care outside their scope of expertise but volunteering their 
medically trained selves in the interest of a pandemic surge. 

 Cross-sector provision of services where healthcare workers may be excluded for cover 
by their usual provided indemnity – in the public and private sector. 

 In our healthcare environment, the possibility of charges and sanction exists for patients 
to initiate legal claim (civil or criminal) against the healthcare system for nosocomial 
acquisition of COVID-19 illness and complications. 

 Legal exposure to “triage teams” that may be required to make ethical decisions on care 
provision and availability to secure national healthcare but still exposed to the possibility 
of legal challenge on an individual basis. 

 
The implications of a failure to address these obstacles are potentially great during the COVID-
19 pandemic. Practitioners may decide not to participate in risky procedures or care, avoid 
situations involving decisions related to allocation of scarce resources, and be unwilling to 
participate in care outside of their scope, even if such are permitted by the HPCSA. This will 
severely impact on patient care and have far reaching implications with respect to the country’s 
collective ability as a system to deal with COVID-19.  
 

                                                       
1 Critical Care Society of Southern Africa.  Allocation of scarce critical care resources during the COVI-19 public 

health emergency in South Africa.  5 May 2020, version 3. https://criticalcare.org.za/wp-
content/uploads/2020/06/V3-2020-May-05-Allocation-of-Scarce-Critical-Care-Resources-During-the-COVID-19-
Public-Health-Emergency-in-South-Africa-FINAL-.pdf 

https://criticalcare.org.za/wp-content/uploads/2020/06/V3-2020-May-05-Allocation-of-Scarce-Critical-Care-Resources-During-the-COVID-19-Public-Health-Emergency-in-South-Africa-FINAL-.pdf
https://criticalcare.org.za/wp-content/uploads/2020/06/V3-2020-May-05-Allocation-of-Scarce-Critical-Care-Resources-During-the-COVID-19-Public-Health-Emergency-in-South-Africa-FINAL-.pdf
https://criticalcare.org.za/wp-content/uploads/2020/06/V3-2020-May-05-Allocation-of-Scarce-Critical-Care-Resources-During-the-COVID-19-Public-Health-Emergency-in-South-Africa-FINAL-.pdf


 

 

Consequently, it is necessary to explore mechanisms to mitigate these risks to the healthcare 
workers and the entire healthcare system. There may be scope for a “Good Samaritan” 
regulation. 
 
The Minister of Health has the authority to address this matter through regulations applicable 
to the COVID-19 crisis. In this regard, “The directions issued in terms of regulations made under 
section 10(1) (a) of the regulations made under section 27(2) of the Disaster Management Act, 
2002 (Act No 57 of 2002): Measures to address, prevent and combat the spread of COVID-19” 
has already been issued by the Minister on 08 April 2020. The issue of practitioner liability is 
not covered in this regulation.  

 

Recommendation 

 It is recommended that the Minister develop regulations under the State of Disaster to 
mitigate the legal risks to the healthcare system, and public and private sector workers 
associated with health care provision during the COVID-19 pandemic in South Africa. 

 

 Since the proposed regulation would need to cover a wide range of health care workers, it 
would need to capture something along the lines that, “during the State of Disaster, no 
person is entitled to compensation or damage arising out of any bona fide action or omission 
or any negligent act (in these circumstances agreed to through stakeholder consultation) 
by a healthcare worker”.  It would need to cover indemnity against civil and criminal sanction 
for healthcare interventions provided by any part of the healthcare system for COVID19 
related care in the private and public sectors. 
 

 Gross/Reckless negligence should not be covered by this proposed regulation amendment. 
 

 

Thank you for your consideration of this request by the MAC on COVID-19. 

 

Kind regards, 

 

 
PROFESSOR SALIM S. ABDOOL KARIM 

OVERARCHING CHAIRPERSON: MINISTERIAL ADVISORY COMMITTEE ON COVID-19 

DATE: 18 June 2020 

 

CC:  

» Dr S Buthelezi (Director-General) 

» Dr T Pillay (Deputy Director-General: National Health Insurance) 

» Dr S Zungu (Project Lead: Sectoral Response to Covid-19) 

» Implementation Management Team 

 

 
 


